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TIEBOUT AND TAX REVOLTS:
DID SERRANO REALLY CAUSE PROPOSITION 13?

Kirk Stark*
Jonathan Zasloff**

In this Article, we examine the relationship between Serrano v. Priest,
the California Supreme Court's landmark school finance equalization decision,
and Proposition 13, the state's famous property tax revolt. As school finance
litigation continues in several states, opponents of equalization schemes have
argued that Serrano "caused" Proposition 13. Prior to Serrano, the argument
goes, California's local public sector resembled a "Tlebout equilibrium" in that
local property taxes approximated market prices. Serrano destroyed that equi-
librium, giving voters new reason to oppose the property tax. This theory has
been offered as an explanation for why voters swung from rejecting a property
tax limitation in 1972 to embracing Prop 13 only six years later. We present
new statistical and historical evidence challenging the connection between Ser-
rano and Prop 13. Using multiple regression analysis, we demonstrate that
Serrano had little actual effect on Prop 13 and that the swing from 1972 to
1978 is better explained by considering alternative explanatory variables. We
also present original historical research regarding Serrano's effect on the legisla-
ture's ability to provide property tax relief. Our evidence casts doubt on the
thesis that Serrano caused Prop 13 and reveals a more complicated story in
which the institutional rigidities of the fiscal decisionmaking process precluded a
rational response to the extraordinary housing inflation of the early 1970s.
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INTRODUCTION

In this Article, we examine the argument that the California Supreme
Court's school finance equalization decision Serrano v. PriestI caused Pro-
position 13,2 the famous property-tax-cutting initiative approved by Califor-
nia voters in June 1978. 3

The most prominent advocate of the argument that Serrano caused
Prop 13 is economist William Fischel.4 Fischel's thesis is grounded in the
Tiebout hypothesis, as subsequently extended by Bruce Hamilton. The Tie-
bout hypothesis holds that under certain assumptions the provision of local

1. 487 P.2d 1241 (Cal. 1971).
2. CAL. CONST. art. XIIIA, §§ 1-6.
3. The most prominent advocate of this argument is Dartmouth economist William A.

Fischel. See WILLIAM A. FISCHEL, THE HOMEVOTER HYPOTHESIS: How HOME VALUES INFLUENCE
LOCAL GOVERNMENT TAXATION, SCHOOL FINANCE, AND LAND-USE POLICIES 98-128 (2001)
[hereinafter HOMEVOTER HYPOTHESIS]; WILLIAM A. FISCHEL, SCHOOL FINANCE LITIGATION AND
PROPERTY TAX REVOLTS: How UNDERMINING LOCAL CONTROL TURNS VOTERS AWAY FROM PUB.
LiC EDUCATION, (Lincoln Institute of Land Policy, Working Paper WP98WF1, 1998), http://www.
lincolninst.edu/workpap/wpap4; William A. Fischel, Did Serrano Cause Proposition 13?, 42 NAT'L
TAX J. 465 (1989) [hereinafter Did Serrano Cause Proposition 13?]; William A. Fischel, How Ser-
rano Caused Proposition 13, 12 J.L. & POL. 607 (1996) [hereinafter How Serrano Caused Proposition
13]; William A. Fischel, Homevoters, Municipal Corporate Governance, and the Benefit View of the
Property Tax, 54 NAT'L TAX J. 157, 168 (2001) ("1 believe that Serrano caused Proposition 13.").
In a recent book, journalist Peter Schrag reported favorably on Fischel's account of the Serrano-
Prop 13 connection. See PETER SCHRAG, PARADISE LOST: CALIFORNIA'S EXPERIENCE, AMERICA'S
FUTURE 148-49 (1998).

4. Fischel is not alone in believing that Serrano played an important role in "causing" Pro-
position 13. See RICHARD POSNER, ECONOMIC ANALYSIS OF LAW 505 (2d ed. 1977) (noting that
"equalization would weaken the public school system by reducing the incentive of wealthy commu-
nities to tax themselves heavily to pay for high quality public education"); William H. Oakland,
Proposition 13-Genesis and Consequences, 32 NAT'L TAX J. 387, 406 n.17 (1979).
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Tiebout and Tax Revolts 803

public goods will approximate a private market.' At the core of the Tiebout
theory is the principle of consumer choice. Given the availability of multi-
ple jurisdictions and costless mobility among them, resident-voters will sort
themselves into the communities that most closely match their preferences. 6

Accordingly, the marginal cost of local public goods should equal the margi-
nal benefit to those who consume those goods.

Closely related to the Tiebout hypothesis is the "benefit view" of the
property tax, which holds that taxes paid by individual homeowners should
approximate the value of benefits they receive from local governments.7

Working from the Tiebout framework, economist Bruce Hamilton showed
that the property tax resembles a market price when local communities prac-
tice fiscal zoning.8 In effect, the zoning power converts the local property
levy into a benefit tax, as local governments are able to specify a minimum
amount of tax base that newcomers must consume in order to gain access to
the local government's goods and services. 9

If the conditions required for Tiebout-type benefit taxes prevail, indi-
viduals in wealthy communities should generally favor local property taxes
over other forms of public financing. Compared to the alternative of state-
wide ability-to-pay taxes, local property taxation permits individuals in
wealthy communities to pay only'for those public services that they them-
selves consume. Indeed, even homeowners without school-age children
have reason to support the local property tax, because improved local public
schools inure to their benefit in the form of increased local property values.
In sum, under the Tiebout-Hamilton system, localism, capitalization, and
the property tax work together to give consumers what they want and to
minimize the deadweight loss of public provision.

According to Fischel, the California Supreme Court's landmark deci-
sion in Serrano v. Priest destroyed what had been an effective Tiebout-Ham-

5. Charles M. Tiebout, A Pure Theory of Local Expenditures, 64 J. POL. ECON. 416, 421
(1956); see also discussion infra text accompanying notes 49-65.

6. Tiebout, supra note 5, at 418.
7. For an accessible overview of the benefit view of the property tax, see Peter Mieszkowski

& George R. Zodrow, Taxation and the Tiebout Model: The Differential Effects of Head Taxes, Taxes on
Land Rents, and Property Taxes, 27 J. ECON. LITERATURE 1098, 1107-10 (1989). For a discussion of
the term "benefit tax," see Kirk J. Stark, City Welfare: Views from Theory, History and Practice, 27
URB. LAW. 495, 499 n.18 (1995).

8. See Bruce W. Hamilton, A Review: Is the Property Tax a Benefit Tax?, in LOCAL PROVI-

SION OF PUBLIC SERVICES: THE TIEBOUT MODEL AFTER TWENTY-FIVE YEARS 85, 90-92 (George R.
Zodrow ed., 1983); George R. Zodrow & Peter Mieszkowski, The Incidence of the Property Tax: The
Benefit View Versus the New View, in LOCAL PROVISION OF PUBLIC SERVICES: THE TIEBOUT MODEL

AFTER TWENTY-FIVE YEARS, supra at 109, 112.
9. Bruce W. Hamilton, Zoning and Property Taxation in a System of Local Governments, 12

URB. STUD. 205, 209 (1975); see also William A. Fischel, Property Taxation and the Tebout Model:
Evidence for the Benefit View from Zoning and Voting, 30 J. ECON. LITERATURE 171, 171-72 (1992).
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ilton system of local benefit taxation.10 At issue in Serrano was the state's
reliance on the local property tax as the primary source of funding for public
schools. As with similar litigation in almost every state," the Serrano plain-
tiffs argued that interjurisdictional disparities in property wealth resulted in
unconstitutional inequalities in per pupil expenditure levels." Seven jus-
tices of the California Supreme Court agreed and ordered the state legisla-
ture to overhaul the system. The Serrano remedy sought to equalize per
pupil expenditure levels and even went so far as to "recapture" some portion
of high-spending districts' property wealth for redistribution to low-wealth
jurisdictions. In effect, the Serrano decision required the state to convert the
property tax from a price-like benefit tax into a redistributive statewide tax.

Fischel presents two distinct arguments for why Serrano caused Prop 13.
The first argument concerns the incentive effects of shifting from a locally
based property tax to the Serrano regime of fiscal equalization. 13 Whereas
prior to Serrano local voters embraced the property tax, after the landmark
ruling homeowners faced entirely different fiscal incentives. Unwilling to sit
idly by as their property taxes were routed through Sacramento to low-
wealth districts, voters in "wealthy" districts abandoned the property tax al-
together and threw their support to the Jarvis-Gann campaign for Proposi-
tion 13.14 Put differently, rather than become the victims of court-imposed
redistribution, voters in these wealthy districts simply chose instead to take
down the whole system with them.

Fischel's second argument focuses on the practical, budgetary impact of
the Serrano decision."5 As property values rose during the first half of the
1970s, homeowners' property tax bills began to escalate. Not surprisingly,
political pressure developed for Sacramento to respond by offering some sort
of property tax relief. However, because of the expected cost of Serrano
compliance, Fischel argues, the state legislature was effectively precluded
from responding to these political pressures in any meaningful way. 16 Thus,
Fischel concludes that Serrano also caused Prop 13 through its impact on
state budget politics. 17 By constitutionally mandating school finance equali-
zation, the California Supreme Court prevented the political system from
satisfying the tax relief preferences of local homeowners. In Fischel's words,

10. Serrano v. Priest, 487 P.2d 1241, 1248-49 (Cal. 1971) (holding that reliance on local
property taxes as the principal means of financing public schools denies equal protection).

11. For a recent listing of school finance cases, see EQUITY AND ADEQUACY IN EDUCATION
FINANCE: ISSUES AND PERSPECTIVEs 41-46, tbls. 2-1 to 2-5 (Helen Ladd et al. eds., 1999).

12. Serrano, 487 P.2d at 1242.
13. See Did Serrano Cause Prop. 13?, supra note 3 passim.
14. Id.
15. See How Serrano Caused Prop. 13, supra note 3 passim.
16. Id.
17. Id.
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Tiebout and Tax Revolts 805

this "macro-level" political story supports his "micro-level" theory that the
activist Serrano court upset the preexisting Tiebout-Hamilton equilibrium.' 8

Fischel's thesis has been very influential. Scholars working in many

different disciplines (including law, economics, and political science) have
cited Fischel's account of the Serrano-Prop 13 connection.' 9 Many of these

18. Id. at 623.
19. Citations to Fischel's work on Serrano and Prop 13 include: ARTHUR O'SULLIVAN ET

AL., PROPERTY TAXES AND TAX REVOLTS: THE LEGACY OF PROPOSITION 13, at 3 (1995); SCHRAG,

supra note 3, at 148-49; Michael D. Blanchard, The New Judicial Federalism: Deference Masquerad-
ing as Discourse and the Tyranny of the Locality in State Judicial Review of Education Finance, 60 U.
PITT. L. REV. 231, 284 (1998); Paul D. Carrington, Judicial Independence and Democratic Accounta-
bility in Highest State Courts, 61 LAW & CONTEMP. PROBS. 79, 84, 102-03 (1998); Thomas A.
Downes, Evaluating the Impact of School Finance Reform on the Provision of Public Education: The
California Case, 45 NAT'L TAX J. 405, 406 (1992); Thomas A. Downes & David N. Figlio, Do Tax
and Expenditure Limits Provide a Free Lunch? Evidence on the Link Between Limits and Public Sector
Service Quality, 52 NAT'L TAX J. 113 (1999); Jared Eigerman, California Counties: Second-Rate Lo-
calities or Ready-Made Regional Governments?, 26 HASTINGS CONST. L.Q. 621, 659 (1999); Kenneth
Fox, The Suspectness of Wealth: Another Look at State Constitutional Adjudication of School Finance
Inequalities, 26 CONN. L. REV. 1139, 1162 (1994); Timothy Goodspeed, The Relationship Between
State Income Taxes and Local Property Taxes: Education Finance in New Jersey, 51 NAT'L TAX J., 219,
222 (1998); Michele M. Hanke, Have Money, Will Educate: Wealth Versus Equality in Minnesota
School Finance System, 19 HAMLINE L. REV. 135, 146 (1995); Michael Heise, Equal Educational
Opportunity, Hollow Victories, and the Demise of School Finance Equity Theory: An Empirical Perspec-
tive and Alternative Explanation, 32 GA. L. REV. 543, 586 (1998); Michael Heise, Schoolhouses,
Courthouses, and Statehouses: Educational Finance, Constitutional Structure, and the Separation of Pow-
ers Doctrine, 33 LAND & WATER L. REV. 281, 313-14 (1998); Frederick M. Hess, Courting Back-
lash: The Risks of Emphasizing Input Equity over School Performance, 6 VA. J. Soc. POL'Y & L. 11, 14
(1998); Hanif S.P. Hirji, Inequalities in California's Public School System: The Undermining of Serrano
v. Priest and the Need for a Minimum Standards System of Public Education, 32 LoY. L.A. L. REV. 583,
599-601 (1999); Bradley W. Joondeph, The Good, the Bad, and the Ugly: An Empirical Analysis of
Litigation-Prompted School Finance Reform, 35 SANTA CLARA L. REV. 763, 816-77 (1995); Leon N.
Mayer, Durant v. State of Michigan: The Interaction of the H~adlee Amendment to the Michigan
Constitution and Funding for Special Education Provided by the State to Local School Districts, 1998 DET.

C.L. MICH. ST. U. L. REV. 893, 898-99; Therese J. McGuire, Proposition 13 and Its Offspring: For
Good or for Evil?, 52 NAT'L TAX J. 129 (1999); Rachel F. Moran, Bilingual Education, Immigration,
and the Culture of Disinvestment, 2 J. GENDER RACE & JUST. 163, 175 (1999); Alexandra Natapoff,
1993: The Year of Living Dangerously: State Courts Expand the Right to Education, 92 EDUC. L. REP.

755, 761 (1994); William H. Oakland, Fiscal Equalization: An Empty Box?, 49 NAT'L TAX J. 199,
203 (1994); Michael Rebell, Rodriguez Revisited: An Optimist's View, 1998 ANN. SURV. AM. L.
289, 296 (1998); Andrew Reschovsky, Fiscal Equalization and School Finance, 49 NAT'L TAX J. 185,
196 (1994); Mildred Wigfall Robinson, Financing Adequate Educational Opportunity, 14 J.L. & POL.
483, 516 (1998); James E. Ryan, The Influence of Race in School Finance Reform, 98 MICH. L. REV.

432, 432 (1999); Jonathan Schwartz, Prisoners of Proposition 13: Sales Taxes, Property Taxes, and the
Fiscalization of Municipal Land Use Decisions, 71 S. CAL. L. REV. 183, 188-89 (1997); Terri A.
Sexton et al., Proposition 13: Unintended Effects and Feasible Reforms, 52 NAT'L TAX J. 99, 100
(1999); Fabio Silva & Jon Sonstelie, Did Serrano Cause a Decline in School Spending?, 48 NAT'L

TAX J. 199, 199-200 (1995); Michael E. Solimine & James L. Walker, Federalism, Liberty and State

Constitutional Law, 23 OHIO N.U. L. REV. 1457, 1466 (1997); G. Alan Tarr, Models and Fashions in
State Constitutionalism, 1998 Wis. L. REV. 729, 743; Robert W. Wassmer, School Finance Reform: An
Empirical Test of the Economics of Public Opinion, 25 PUB. FIN. REV. 393, 394 (1997); Martha S.
West, Equitable Funding of Public Schools Under State Constitutional Law, 2 J. GENDER RACE & JUST.

279, 303 (1999); Amy S. Zabetakis, Proposition 227: Death for Bilingual Education?, 13 GEO. IM.
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authors seem to have accepted Fischel's thesis as the "root cause" of Prop 13.
Three of the nation's most prominent school finance scholars, for example,
seem to offer express endorsement of Fischel's thesis.2° In short, Fischel's is
an important contribution to our understanding of why California voters
overwhelmingly rejected the local property tax in 1978.

In addition to the academic following it has generated, Fischel's thesis
has continuing practical significance. At the dawn of the twenty-first cen-
tury, school finance reform continues as one of the most pressing legal issues
faced by state and local governments. As one author recently noted,
"[l]awsuits are pending or planned over state education funding in 45 states,
so the issue is not going away anytime soon."2 If Fischel is right that Serrano
did in fact cause Proposition 13, then these ongoing efforts to equalize per
pupil expenditures and to reduce fiscal disparities among local school dis-
tricts should be viewed as fundamentally misguided. Rather than advancing
the interests of parents and students in low-wealth communities, equity-
minded school finance reform will actually make things worse.

Fischel's linking of Serrano to Prop 13 has an important rhetorical di-
mension as well. Prop 13 is typically viewed as the beginning of the end of
California's glory days. In public dialogue and policy debates, Prop 13 is
often blamed for the "Mississippification" of the Golden State.22 Commen-
tators have charged Prop 13 with decimating California's once vibrant pub-
lic sector and dropping the state's public schools down to the bottom of
nearly every measure of education quality. No state should want to replicate
California's experience. Yet this is precisely what school finance equaliza-
tion will do, if Serrano did indeed cause Proposition 13.

MIGR. L.J. 105, 121 (1998); Gideon Kanner, Local View: Judging Impoverished Schools State Supreme
Court of '71 Wanted to Divide Wealth Equally, and Now Kids Share the Consequences, L.A. DAILY
NEWS, Mar. 18, 1997; and William Tucker, Can Equalized Funding Between Schools Make a Differ-
ence?, AM. BANKER, June 14, 1993, at 4.

20. See Denise C. Morgan, The New School Finance Litigation: Acknowledging that Race Dis-
crimination in Public Education Is More than Just a Tort, 96 Nw. U. L. REV. 99, 140 (2001) ("Moti-
vated by frustration at not being able to exercise control over their local public schools and
resentment at being forced to share responsibility for the education of children outside of their
local school districts, Californians withdrew their support from the state public school system."); see
also JAMES E. RYAN & MICHAEL HEISE, THE POLITICAL ECONOMY OF SCHOOL CHOICE 20 (Univ. of
Va. Sch. of Law, Public Law & Legal Theory Research Papers Series, Working Paper No. 01-17,
2001), available at http://papers.ssrn.com/abstract=292127 ("The voters responded [to Serrano] by
enacting Prop 13, which capped property taxes and thereby limited the local revenue available for
schools." (citing HOMEVOTER HYPOTHESIS, supra note 3, at 49-62)) (note that the final version of
the paper does not include the cited passage).

21. See David Brunori, Political, Legal Crises Plague School Finance, 20 ST. TAX NOTES 339,
340 (2001).

22. See SCHRAO, supra note 3, at 127-256 (describing the "Mississippification" of California
after Prop 13).

806 50 UCLA LAW REvIEw 801 (2003)
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All of this suggests that there is reason to take Fischel's arguments seri-
ousiy. On the level of both academic theory and practical implications, his
argument that Serrano caused Proposition 13 has continuing importance.
To date, however, no one has critically examined Fischel's hypothesis.

We offer a comprehensive reexamination of the principal empirical and
historical claims underpinning Fischel's thesis. Through (1) multiple regres-
sion analyses relating to the change in voter support for property tax relief
before and after Serrano,2 3 and (2) original historical research relating to the
impact of the "Serrano mandate" on the state legislature's ability to provide
property tax relief in 1977,24 we aim for a more detailed account of the rela-
tionship, if any, between these two important events in the history of Amer-
ican public finance. This improved understanding should shed light on the
relationship between the property tax, school finance reform, and the ongo-
ing tax limitation movement. Most importantly, it will give us a more solid
empirical foundation for assessing the claim that school finance equalization
is fundamentally misguided because of the risk of spurring Prop 13-type tax
revolts.

This Article is divided into five parts, including this Introduction. Part
I offers a detailed overview of Fischel's thesis that Serrano "caused" Proposi-
tion 13, and discusses how Fischel's arguments have been received by various
academic communities. In Part II, we present our own empirical findings
concerning the supposed "swing" in voter support for property tax relief from
1972 to 1978.21 We also suggest alternative methods of gauging Serrano's
effect on voter sentiment for a property tax revolt. In Part III, we offer
detailed historical evidence concerning Fischel's claim that the budgetary
cost of the "Serrano mandate" prevented the state legislature from offering
more effective tax relief.26 Finally, we conclude with an overview of our
arguments and some summary comments.

I. PROPERTY TAXES, SCHOOL FINANCE REFORM,
AND TAX REVOLTS

In June 1978, California voters approved Proposition 13, a property-
tax-cutting initiative placed on the ballot by anti-tax activist Howard Jarvis,
by nearly a 2-to-1 margin.27 Prop 13's victory was dramatic and decisive, so

23. See infra Parts III.A, III.B.
24. See infra Part IlI.C.
25. See infra Parts Ilil.A, II1.B.
26. See infra Part Ill.C.
27. See CALIFORNIA SECRETARY OF STATE, STATEMENT OF THE VOTE 39 (1978) (indicating

that 64.8 percent of voters voted in favor of Prop 13, while 35.2 percent voted against it). Prop 13
is now set forth in the California Constitution. CAL. CONST. art. XIIIA, § 1-6. The literature on
Proposition 13 is much too voluminous to cite here. A useful overview of the measure's principal
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much so that social scientists have studied the measure relentlessly for over
two decades since its passage.28

Traditional explanations for Prop 13's success have focused on the ex-
traordinary inflation in the California housing market and the failure of state
and local governments to respond to soaring tax assessments by lowering tax
rates.2 9 In 1989, however, economist William Fischel offered a new and pro-
vocative explanation for Prop 13's passage. In its most straightforward for-
mulation, Fischel's argument is that Serrano v. Priest-the California
Supreme Court decision holding unconstitutional the state's reliance on lo-
cal property taxes for public schools-caused Proposition 13. Fischel's argu-
ment is provocative not only because it purports to identify a previously
unknown cause of Prop 13, but also because, if correct, it shows how equity-
minded school finance reform is fundamentally misguided. To begin, there-
fore, it will be useful to review the conceptual origins of school finance re-
form and the Serrano v. Priest litigation.

A. Property Taxes and School Finance Litigation-An Overview

When a state relies on local property taxes as the principal source of
funding for public schools, the disparities in property wealth across jurisdic-
tions can give rise to inequities in both school tax burdens and per pupil
expenditure levels. For example, imagine two school districts, Beverly Hills
and Compton, with per pupil assessed valuations of $100,000 and $50,000,
respectively. Relying on ad valorem property taxes to finance schools in
these districts might generate two types of objections. First, taxpayers in the
Compton school district might contend that the system imposes an inequita-
ble tax burden on them. While Beverly Hills can raise $7000 per student by
imposing a 7 percent tax, Compton must impose a tax of 14 percent to raise
an equivalent amount of revenue.30 An alternative objection focuses on po-

provisions is set forth in CALIFORNIA STATE BOARD OF EQUALIZATION, CALIFORNIA PROPERTY

TAX: AN OVERVIEW 3 (1999). For a recent analysis, see O'SULLIVAN ET AL., supra note 19, at 13.

See also generally MICHAEL A. SHIRES ET AL., PUBLIC POLICY INSTITUTE OF CALIFORNIA, HAS PRO-

POSITION 13 DELIVERED? THE CHANGING TAX BURDEN IN CALIFORNIA (1998), available at htp://

www.ppic.org/publications/PPICI I 1/PPIC1 11 .pdf/index.html.
28. The most prominent example is the classic study undertaken by David Sears and Jack

Citrin. DAVID 0. SEARS & JACK CITRIN, TAX REVOLT: SOMETHING FOR NOTHING IN CALIFORNIA

(1982). The National Tax Journal recently published a series of papers on Proposition 13. See
Downes & Figlio, supra note 19; McGuire, supra note 19; Sexton et al., supra note 19.

29. For a general discussion of Prop 13's background, see Kirk J. Stark, The Right to Vote on
Taxes, 96 Nw. L. REV. 191, 197-201 (2001).

30. These claims of unfairness are not uncontroversial. At a minimum, those who argue that
reliance on the local property tax is "unfair" to taxpayers in low-wealth jurisdictions must come to
terms with the fact that the supposed fiscal disadvantage of residing in such a district is offset, to

some extent at least, by the effect of that disadvantage on local property values. Unless property

values are completely unresponsive to interjurisdictional differences in tax/service packages (which

808 50 UCLA LAW REVIEW 801 (2003)
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Tiebout and Tax Revolts 809

tential inequities in public school spending: Students (or their parents)
might object that a 7 percent tax in the two communities would generate a
per pupil expenditure of $7000 in Beverly Hills, while giving Compton stu-
dents only $3500 per pupil.

For almost as long as American schools have relied on local property
taxes, taxpayers in low-wealth districts and advocates of education reform
have raised fairness claims of this sort.31 Not until the mid-1960s, however,
did lawyers and academics begin to develop legal arguments to raise the issue
in court. Disappointed with a lack of concrete educational improvements in
the wake of Brown v. Board of Education,32 education reformers turned their
attention to the gritty details of school millage rates, modified assessed valu-
ations, and per pupil expenditure levels. At the core of the reformers' argu-
ment was a principle of fiscal neutrality. In its simplest formulation, this
principle holds that "the quality of public education, measured most com-
monly by looking at dollar inputs, may not be a function of wealth, other
than the wealth of the state as a whole. ''33 One advantage of this approach
was that it could be hitched fairly easily to an equal protection analysis
under the Fourteenth Amendment of the U.S. Constitution and correspond-
ing provisions of state constitutions. The reformers' doctrinal strategy was
clear. If education could be considered a fundamental interest, or wealth a
suspect classification, then courts might apply the exacting standard of strict
scrutiny, which would require states to demonstrate a compelling state inter-
est in order for the expenditure disparities to survive.34

The U.S. Supreme Court addressed precisely this issue in its 1973 deci-
sion in San Antonio Independent School District v. Rodriguez. 35 In a 5-4 opin-
ion, the Court held both that education is not a fundamental interest and
that classifications based on wealth are not suspect.36 Accordingly, state re-

seems extremely unlikely), Compton home values should reflect an appropriate discount for the
city's fiscal disadvantage. Likewise, homeowners in Beverly Hills presumably paid a premium for
their homes in order to gain access to the city's favorable fiscal circumstances.

31. For a discussion, see Kirk J. Stark, Rethinking Statewide Taxation of Nonresidential Property
for Public Schools, 102 YALE L.J. 805, 805-12 (1992). Legal scholars typically cite Serrano v. Priest
as the first state court decision to side with those objecting to the inequities arising from a reliance
on local property taxes. Note, however, that Greencastle Township v. Black, 5 Ind. 564, 571-72
(1854), an 1854 decision of the Indiana Supreme Court, addressed the same issue and held the
state's reliance on local property taxes to violate a state constitutional provision requiring a general
and uniform system of common schools.

32. 347 U.S. 483 (1954).
33. See Paul A. Minorini & Stephen D. Sugarman, School Finance Litigation in the Name of

Educational Equity: Its Evolution, Impact, and Future, in EQUITY AND ADEQUACY IN EDUCATION

FINANCE: ISSUES AND PERSPECTIVES 34, 37-38 (Helen F. Ladd et al. eds. 1999).
34. For a general overview of equal protection doctrine, see JOHN E. NOWAK & RONALD D.

ROTUNDA, CONSTITUTIONAL LAW 568-907 (1991).
35. 411 U.S. 1 (1973).
36. Id. at 40.
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liance on local property taxes to fund public schools would only be subject to
"rational basis" scrutiny.37 As long as there was some rational basis for rely-
ing on local property taxes, the Court would not consider disparities in per
pupil expenditure levels to be constitutionally problematic. Not surpris-
ingly, few expected to succeed in arguing that the longstanding practice of
financing schools with property taxes served no conceivable rational basis.

The absence of a federal remedy led school finance litigants to direct
their arguments to state courts. Most state constitutions contain an equal
protection provision 38 and state-level equal protection analysis sometimes
differs from the U.S. Supreme Court's approach. 39 Perhaps more impor-
tantly, however, most state constitutions contain education clauses with lan-
guage that might be interpreted to incorporate a principle of equal
educational opportunity or perhaps even fiscal neutrality. The language of
these provisions varies from state to state. In some states, for example, the
constitution requires the state legislature to provide "uniform" or "equal"
education to all children.40 Other state constitutions require the state legis-
lature to establish an "efficient" system of free public education.41 In short,
school finance plaintiffs looked to either state constitutional equal protec-
tion provisions or education clauses and began filing lawsuits in state court.

The first major state court litigation on the school finance question
arose in California with Serrano v. Priest. Serrano is actually a series of deci-
sions, ranging from 1971 to 1986,42 but the 1971 decision (Serrano I) is the
most famous and is the one that first articulated the principle of school fi-
nance equity. There, the supreme court made clear its view that continued
reliance on the local property tax was constitutionally problematic:

The California public school financing system, as presented to us by
plaintiffs' complaint supplemented by matters judicially noticed,
since it deals intimately with education, obviously touches upon a
fundamental interest. For the reasons we have explained in detail,
this system conditions the full entitlement to such interest on wealth,
classifies its recipients on the basis of their collective affluence and
makes the quality of a child's education depend upon the resources of
his school district and ultimately upon the pocketbook of his parents.
We find that such financing system as presently constituted is not

37. Id. at 44.
38. For a discussion, see Michael Heise, State Constitutions, School Finance Litigation, and the

"Third Wave": From Equity to Adequacy, 68 TEMPLE L. REV. 1151, 1158 (1995).
39. See id. passim.
40. Molly McUsic, The Use of Education Clauses in School Reform Litigation, 28 HARV. J. ON

LEGIS. 307, 310 (1991).
41. Id.
42. Serrano v. Priest II, 557 P.2d 929 (Cal. 1976); Serrano v. Priest 1, 487 P.2d 1241 (Cal.

1971); Serrano v. Priest I11, 226 Cal. Rptr. 584 (Ct. App. 1986).
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necessary to the attainment of any compelling state interest. Since it
does not withstand the requisite "strict scrutiny," it denies to the
plaintiffs and others similarly situated the equal protection of the
laws. If the allegations of the complaint are sustained, the financial
system must fall and the statutes comprising it must be found
unconstitutional. 43

On remand, Superior Court Judge Bernard Jefferson sustained the alle-
gations of John Serrano's complaint. 44 In a decision issued September 3,
1974, Jefferson declared the state's reliance on local property taxes for public
schools to be unconstitutional. 45 Jefferson's decision set in motion the polit-
ical process for fashioning a remedy, but legal developments continued, as
litigators for the state government appealed the decision to the California
Supreme Court. In 1976, the. court issued its opinion in Serrano JI,46 af-
firming the trial court's decision and setting forth more specific requirements
regarding permissible remedies. Ultimately, the state legislature responded
by enacting AB 65, the measure intended to satisfy Serrano II's mandate. 4

7

Together, these events-Serrano 1,48 Jefferson's ruling, Serrano II, and
AB 65-transformed the school finance landscape in California. Whereas
prior to Serrano school districts had exclusive access to the property wealth
within their boundaries, after the decisions all local property wealth was po-
tentially subject to statewide redistribution. It is this shift in the "owner-
ship" of local property wealth that Fischel argues spurred taxpayers in
wealthy communities to reject the property tax and throw their support to
Howard Jarvis's Proposition 13.

B. Tiebout-Hamilton and the Benefit View of Property Taxation

Fischel's argument is rooted in the well-known Tiebout hypothesis, as
subsequently extended by economist Bruce Hamilton.49 Writing in 1956,
Charles Tiebout set out to challenge the idea, associated with economists
Paul Samuelson and Richard Musgrave, that public goods cannot be pro-
vided on an efficient basis because of the absence of any effective prefer-
ence-revelation mechanism.s ° The Tiebout hypothesis posits that, under

43. Serrano 1, 487 P.2d at 1263.
44. See RICHARD F. ELMORE & MILBREY WALLIN McLAUGHLIN, REFORM AND RETRENCH

MENT: THE POLITICS OF CALIFORNIA SCHOOL FINANCE REFORM 60 (1982).
45. Id.
46. Serrano II, 557 P.2d 929.
47. Act of Sept. 17, 1977, ch. 894, 1977 Cal. Stat. 2675.
48. Serrano 1, 487 P.2d 1241.
49. See Hamilton, supra note 9, at 205-16.
50. See Richard A. Musgrave, The Voluntary Exchange Theory of Public Economy, 53 Q.J.

ECON., 213 (1939); Paul A. Samuelson, The Pure Theory of Public Expenditure, 36 REV. ECON.
STAT. 387, 333-39 (1954). The Samuelsonian perspective may be understood in part as a response
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certain assumptions, local public goods may in fact be provided at efficient
levels.51 In the local setting, individuals can shop among multiple jurisdic-
tions, selecting membership in the community that most closely matches
their preferences for the appropriate mix of taxes and services. 52 Local polit-
ical entrepreneurs will compete to attract mobile consumer-taxpayers, offer-
ing distinct tax-service packages to suit consumer demand.53 This
combination of mobility and interjurisdictional competition results in a
quasi market for public goods-consumer-taxpayers have an incentive to re-
veal their preferences for the type and amount of public goods by opting into
the jurisdiction of their choice. 54

Bruce Hamilton's extension of the Tiebout hypothesis is also central to
Fischel's argument. While faithful to Tiebout's conceptual apparatus, Ham-
ilton introduced an important wrinkle-the possibility that local govern-
ments might use revenue instruments other than head taxes, as Tiebout's
model had assumed.15 Hamilton noted that most modem local governments
use property taxes, but the use of property taxation made the Tiebout model
unstable.56 Unlike head taxes, the property tax is redistributive in that it
fosters a transfer of wealth from high-income taxpayers to low-income tax-
payers.5 7 This feature of the property tax creates incentives for strategic mi-
gration, as wealthy individuals will form income-homogenous communities
to avoid the redistribution inherent in the property tax. Low-income indi-
viduals have a corresponding incentive to migrate to wealthy communities
in order to free-ride on the larger tax base. 58 The result is what Hamilton
termed "musical suburbs"-the poor chasing the rich in a "never-ending
quest for a tax base. ' 59

Hamilton's central insight was that communities use the local zoning
power to prevent outsiders from entering the jurisdiction without paying
their own way. Through the specification of minimum lot sizes, exclusive

to theories of voluntary fiscal exchange from nineteenth-century European economists (for exam-
ple, Knut Wicksell) who argued that an efficient level of public goods was possible with appropriate
voting rules. See Knut Wicksell, A New Principle ofJust Taxation, in CLASSICS IN THE THEORY OF
PUBLIC FINANCE (Richard A. Musgrave & Alan T. Peacock eds., 1958).

51. Tiebout, supra note 5, at 419-20.
52. Id.
53. Id.
54. Id.
55. See Bruce W. Hamilton, Property Taxes and the "iebout Hypothesis: Some Empirical Evi-

dence, in FISCAL ZONING AND LAND USE CONTROLS 13, 13-15 (Edwin S. Mills & Wallace E.
Gates eds., 1975); see also Mieszkowski & Zodrow, supra note 7, at 1106 (noting that Tiebout's
model assumed head taxes).

56. Hamilton, supra note 55, at 13.
57. This assumes a positive relationship between income and home values. For a discussion

of this point, see Stark, supra note 7, at 499 n.18.
58. Hamilton, supra note 55, at 15.
59. Id.
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single-family use requirements, and other such devices, localities can effec-
tively require new entrants to pay a market price for whatever package of
local public goods the community offers. In effect, local control over land
use regulation gives existing residents the power to prevent free-riding. As
Fischel once put it, "The family of eight that wants to rent part of a lot in
Scarsdale and park two house trailers on it and send their kids to Scarsdale's
fine schools is apt to find a few regulations in the way." 60 If fiscal zoning is
effective in the manner that Hamilton and Fischel envision, the result is a
system of benefit taxation in which resident-voters get what they pay for.61

Under this "benefit view" of the property tax, there is no deadweight loss;
rather, individuals sort themselves into communities according to the level
of taxes and services that they prefer.62

Fischel's contention that Serrano caused Proposition 13 hinges on this
benefit view of the property tax.63 As Fischel sees it, California pre-Serrano
exhibited all the characteristics of the Tiebout-Hamilton model. Like local
governments in many states, California localities relied primarily on the
property tax to fund local public services. This was especially true for school
districts. Like school districts in most states, California school districts de-
rived the bulk of their funds from local property tax levies. 64 Moreover,
Fischel contends that "[t]he fiscal zoning techniques that Hamilton . . .
showed are necessary to achieve an efficient equilibrium in the Tiebout
model were perfected in California. '6  As this passage suggests, Fischel
views California's system of local public finance at the dawn of the 1970s as
a quintessential example of a "Tiebout-Hamilton equilibrium."

C. Serrano's Effect on the Tiebout-Hamilton Local Public Sector

In a Tiebout-Hamilton setting, property tax limitations of the sort con-
tained in Prop 13 should have an especially adverse effect on home values in
wealthy communities. Because the Tiebout-Hamilton system permitted
wealthy communities to avoid redistribution and Prop 13 eliminated this
advantage, the initiative should have disproportionately reduced property

60. Fischel, supra note 9, at 171.
61. There is considerable controversy regarding how effective zoning really is in this regard.

See Mieszkowski & Zodrow, supra note 7, at 1112-13 (noting that the assumption of binding
zoning constraints is the principal difference between the new view and the benefit view of the
property tax).

62. Id. at 1108 (noting that, under the benefit view, "individuals sort themselves according
to tastes for housing and for public services").

63. Fischel is a prominent advocate of the benefit view of the incidence of the property tax.
See Fischel, supra note 9; see also Mieszkowski & Zodrow, supra note 7, at 1107-10 (summarizing
the benefit view of the property tax).

64. ELMORE & McLAUGHLIN, supra note 44, at 3.
65. Did Serrano Cause Proposition 13?, supra note 3, at 469.
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values in wealthy communities. However, as Fischel noted in his original
article, a puzzle arises when one considers the regression results of Kenneth
Rosen, who found that property values in wealthy communities actually in-
creased in response to Proposition 13.66

Rosen studied the effect of Proposition 13 on property values in sixty-
four local jurisdictions in the Bay Area by examining mean housing price
data for the first six months of 1978 (pre-Prop 13) and 1979 (post-Prop
13).67 According to Fischel, Rosen's data show "that wealthy communities
gained at least as much as poor ones, even after the magnitude of the tax cut
is controlled for.''68 As Fischel explains, the fact that property values rose as
much or more in wealthy communities as a result of Proposition 13 suggests
the absence of a Tiebout-Hamilton equilibrium.69 After all, as Fischel notes,
"increased property values would emanate -from a property tax limitation
only in the absence of a Tiebout system. '70

Fischel's explanation for the apparent paradox raised by Rosen's regres-
sions is that Serrano had already destroyed the Tiebout-Hamilton system by
the time Prop 13 made its way to the ballot. 7

I Fischel theorizes that the
capitalization effects that one would have expected from Prop 13 (reductions
in property values in relatively wealthy communities) must have actually
resulted from Serrano and thus would not have shown up in Rosen's study.7"
On this theory, Rosen's regressions make perfect sense: "Passage of Prop 13
would then have raised property values in the wealthy communities as much
or more than those elsewhere. '73 In sum, Fischel posits that Serrano funda-
mentally altered the perceptions and preferences of voters in wealthy com-
munities. Whereas prior to Serrano, voters in high property wealth
communities happily embraced the property tax (or at least tolerated it),
after Serrano they rejected the property tax because local tax revenues had
suddenly become subject to statewide redistribution. The result, Fischel
concludes, was Proposition 13.

66. Kenneth T. Rosen, The Impact of Proposition 13 on House Prices in Northern California: A
Test of the Interjurisdictional Capitalization Hypothesis, 90 J. POL. ECON. 191, 199-200 (1982).

67. See id.
68. Did Serrano Cause Proposition 13?, supra note 3, at 468.
69. Id. at 468-69.
70. Id. at 469 (emphasis added); accord id. at 470 (noting that "if communities are in a

Tiebout equilibrium, no one from a wealthy community would vote for Prop 13").
71. Did Serrano Cause Prop. 13?, supra note 3, at 469. In fact, the initial Serrano decision

was handed down in 1971; Fischel contends, however, that the 1976 decision in Serrano II was the
more important moment. Id. Serrano I laid out the constitutional standard under the state and
federal equal protection clauses. See Serrano v. Priest, 487 P.2d 1241 (Cal. 1971).

72. Fischel presents no evidence for these capitalization effects, noting instead that it "would
have been difficult to determine because of the indefinite remedy of Serrano I in 1971 and short
period of time between the legislature's response to Serrano II and the passage of Prop 13." Did
Serrano Cause Proposition 13?, supra note 3, at 469.

73. Id.
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